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UNITED STATES PATENT AND TRADEMARK OFFICE 

BEFORE THE PATENT TRIAL AND APPEAL BOARD 

Ex parte KEVIN L. MATTHEWS 

Appeal2017-004480 
Application 13/231,432 
Technology Center 3700 

Before WILLIAM A. CAPP, LEE L. STEPINA, and 
ANTHONY KNIGHT, Administrative Patent Judges. 

CAPP, Administrative Patent Judge. 

DECISION ON APPEAL 

STATEMENT OF THE CASE 

Appellant 1 seeks our review under 35 U.S.C. § 134(a) of the final 

rejection of claims 27, 29-31, 36, 47, 48, and 50-53. We have jurisdiction 

under 35 U.S.C. § 6(b ). 

We AFFIRM-IN-PART. 

1 Appellant identifies Cabela's Inc. as the real-party-in-interest. Appeal 
Br. 1. 
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THE INVENTION 

Appellant's invention relates to garments that incorporate a seat. 

Spec. i-f 2. Claim 27, reproduced below, is illustrative of the subject matter 

on appeal. 

27. A garment assembly, comprising: 

a garment configured to be wearable by a user and to cover 
at least a portion of a back of the user; 

a seat; 

a first elastic strap section comprising: 

a first section fixed to an outside surface of the garment, 
and 

a second section fixed to the seat, 

a second elastic strap section comprising: 

a first section fixed to the outside surface of the garment, 
and 

a second section fixed to the seat; 

wherein the first elastic strap section and the second elastic 
strap section are separate structures; and 

wherein the first elastic strap section and the second elastic 
strap section are configured to stretch to accommodate 
movement of the seat from a stowed position exterior to the 
garment and across from the back of the user to a deployed 
position adjacent to a butt of the user. 

THE REJECTIONS 

The Examiner relies upon the following as evidence in support of the 

rejections: 

Tate 
Richer 

us 2,661,474 
us 4,955,665 

2 

Dec. 8, 1953 
Sept. 11, 1990 
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The following rejections are before us for review: 2 

1. Claims 30, 31, 48, 52, and 53 are rejected under 35 U.S.C. § 112, 

first paragraph, for failure to comply with the written description 

requirement. 

2. Claims 27, 29, 30, 36, 47, 48, 50, 51, and 52 are rejected under 35 

U.S.C. § 102(b) as anticipated by Richer. 

3. Claims 27, 31, and 36 are rejected under 35 U.S.C. § 103(a) as 

being unpatentable over Tate. 

OPINION 

Written Description- Claims 30, 31, 48, 52, and 53 

Claim 30 depends directly from claim 29 and indirectly from claim 27 

and adds the limitation: 

wherein the seat is connected to the garment by only the first 
elastic strap section, the second elastic strap section and at least 
one hinging strap. 

Claims App. (emphasis added). The Examiner considers use of the term 

"only" to form a negative limitation that is not properly supported in the 

original disclosure. Final Action 4. The Examiner makes essentially the 

same rejection for each of claims 30, 31, 48, 52, and 53, such that we find it 

expedient to consider all five claims together. 

Appellant argues that the drawings support the claimed limitation. 

Appeal Br. 19. "None of the figures show a strap or connection between the 

2 The Examiner also objected to the Specification. Final Action 2-3. 
Appellant initially argued against the Examiner's objection in the Appeal 
Brief. Appeal Br. 6-18. However, in the Reply Brief, Appellant withdrew 
such arguments, without prejudice to pursuing the matter via petition. Reply 
Br. 2. 

3 
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seat and the garment other than the first and second elastic straps and two 

hinging straps." Id. 

The Examiner responds by pointing out that the drawings illustrate 

buckle 60 that attaches the strap to the garment. Ans. 3. In reply, Appellant 

points out that buckle 60 is described in the Specification as optional. Reply 

Br. 2. 

The specification of a patent as filed must "contain a written 

description of the invention." 35 U.S.C. § 112. A specification has an 

adequate written description when it "reasonably conveys to those skilled in 

the art that the inventor had possession of the claimed subject matter as of 

the filing date" of the patent. Ariad Pharm., Inc. v. Eli Lilly & Co., 598 F.3d 

1336, 1351 (Fed. Cir. 2010) (en bane). "[T]he test requires an objective 

inquiry into the four comers of the specification from the perspective of a 

person of ordinary skill in the art ... [to] show that the inventor actually 

invented the invention claimed." Id. The written description requirement is 

met when the disclosure "allow[ s] one skilled in the art to visualize or 

recognize the identity of the subject matter purportedly described." Enzo 

Biochem, Inc. v. Gen-Probe Inc., 323 F.3d 956, 968 (Fed. Cir. 2002). 

Appellant's drawings consistently depict a seat that is attached to a 

garment by upper strap sections 56 and lower strap assemblies 48. See 

Figs. 1-7. Upper strap sections 56 correspond to the first and second elastic 

strap sections of claim 30. Spec. i-f 30. Lower strap assemblies 48 

correspond to the hinging strap assemblies of claim 30. Spec. i-f 27. There 

are no other straps or connection means that connect the seat to the garment. 

Appellant had the requisite possession of the claimed subject matter as of the 

filing date of the application as the drawings show a seat that is attached to a 

4 
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garment by "only" upper and lower strap assemblies 56 and 48. 3 We do not 

sustain the Examiner's Section 112, first paragraph, rejection of claims 30, 

31, 48, 52, and 53. 

Anticipation of Claims 27, 29, 30, 36, 47, 48, 50, 51, and 52 
by Richer 

Claim 27 

The Examiner finds that Richer discloses all of the elements of 

claim 2 7. Final Action 7. In particular, the Examiner finds that Richer 

discloses a garment and that Richer' s seat moves from a stowed position to a 

deployed position as claimed. Id. 

Appellant argues that Richer does not disclose a garment. Appeal 

Br. 22. The Examiner responds that the garment is a pad with belt portions. 

Ans. 4. Appellant replies that the component identified by the Examiner as 

pad "1 a" is part of the seat, not a garment. 

Richer discloses a seat covering device for use by skiers who might sit 

on a snow covered chairlift. Richer col. 1, 11. 5-7. Richer' s device includes 

a plurality of rectangular pad members contained within a cloth cover. Id. 

col. 2, 11. 22-26. In Figure 1, the pads are labeled "a" through "e." A pair of 

elastic cord members 4, 5 pass through the pads and are relatively short so 

that upon release of tension they will retract and draw the pads into a closed 

position. Id. col. 2, 11. 42-52, Figs. 1-3. 

[I]n use, for example by a skier, the user who is wearing the 
device around his waist secured by straps 7, 8 reaches behind 
himself, grasps loop 3, which is preferably but not essentially 
also elastic, and pulls it smartly downwards so as to extend the 

3 We agree with Appellant that buckle 60 is optional. Appeal Br. 20; Reply 
Br. 2. 

5 
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pads against the tension in elastic cords 4, 5 to the extended 
position as shown in FIG. 5 as he seats himself on the chair 6. 

Id. col. 2, 11. 53-59. During deployment, pad "a" remains in essentially the 

same position relative to the user's back and waist as when it is in the 

stowed position. See id. Figs. 5 & 6. 

After considering the competing positions of Appellant and the 

Examiner, we think the Examiner has stated the better position. During 

examination of a patent application, pending claims are given their broadest 

reasonable construction consistent with the specification. In re Am. Acad. of 

Sci. Tech Ctr., 367 F.3d 1359, 1364 (Fed. Cir. 2004). Under the broadest 

reasonable interpretation standard, claim terms are given their ordinary and 

customary meaning as would be understood by one of ordinary skill in the 

art in the context of the entire disclosure. In re Trans logic Tech., Inc., 504 

F.3d 1249, 1257 (Fed. Cir. 2007). Together, pad "a" and straps 7 and 8 form 

a belt that fits around the waist of the wearer Id. In our opinion, upon 

consideration of Appellant's entire disclosure, a broad but reasonable 

construction of "garment" includes an article of clothing like a belt, sash, or 

cummerbund that can be worn around the waist. 

Appellant also argues that Richer's elastic strap is not fixed to an 

outside surface of the garment as claimed. Appeal Br. 22. Appellant also 

argues that Richer's seat does not move from stored position to a deployed 

position as claimed. Id. at 23. These arguments are unpersuasive as they are 

predicated, in the first instance, on Appellant's previous and unsuccessful 

argument that pad "a" is part of the seat and not part of the garment. 

We are thus not apprised of error and sustain the Examiner's rejection 

of claim 27 as anticipated by Richer. 

6 
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Claims 2 9, 3 0, and 3 6 

Appellant does not argue for the separate patentability of claims 29, 

30, and 36 apart from arguments presented with respect to claim 27, which 

we have previously considered. We sustain the Examiner's rejection of 

claims 29, 30, and 36 as anticipated by Richer. See 37 C.F.R. § 41.37(c)(iv) 

(failure to separately argue claims). 

Claims 47 and 50 

Claims 4 7 and 50 are independent claims, each of which contains 

limitations directed to the seat being biased against the outer surface of the 

garment when it is in the stowed position and biased against the butt of the 

user when it is in the deployed position. Claims App. The Examiner finds 

these limitations met by Richer. Final Action 9--10. Appellant argues to the 

contrary. Appeal Br. 27-29. We agree with Appellant. 

Richer states: "Upon reaching the unloading point, the skier simply 

stands up and skis away in the usual manner and as soon as his weight is 

taken off the extended seat it snaps back into the retracted position under the 

action of the elastic cords 4, 5 as shown in FIG. 6." Richer, col. 2, 11. 61---66. 

In other words, a skier must sit on the seat to keep it from returning to the 

stowed position. Thus, Richer's seat is always biased to return to the stowed 

position. 

The Examiner's finding regarding the "bias" element is not supported 

by a preponderance of the evidence. Consequently, we do not sustain the 

rejection of claims 47 and 50 as anticipated by Richer. 

Claims 48, 51, and 52 

These claims depend, directly or indirectly, from either claim 4 7 or 

claim 50. Claims App. The Examiner's rejection of these claims suffers 

7 
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from the same infirmity that was identified above with respect to claims 4 7 

and 50. Thus, for essentially the same reason expressed above in connection 

with claims 4 7 and 50, we do not sustain the rejection of claims 48, 51, and 

52 as anticipated by Richer. 

Claim 27 

Unpatentability of Claims 2 7, 31, and 3 6 
over Tate 

The Examiner finds that Tate discloses the invention substantially as 

claimed, except that Tate's seat is on the interior of a garment. Final 

Action 11-12. The Examiner finds that Tate's seat and strap arrangement is 

attachable and removable from the garment by pins. Id. at 12. The 

Examiner concludes that it would have been obvious to a person of ordinary 

skill in the art at the time the invention was made to attach Tate's seat to the 

exterior of the garment as such would be a mere reversal of the essential 

working parts of a device requiring no more than ordinary skill. Id. 

According to the Examiner, a person of ordinary skill in the art would have 

also done this to provide a seat that does not interfere with the fit of the 

garment and to have a seat that is easily attached without having to open the 

garment to get to the interior. Id. 

Appellant argues that a person of ordinary skill in the art would not 

modify Tate as proposed by the Examiner. Appeal Br. 31-32. Appellant 

argues that concealment of the seat inside the coat is so important to the 

invention that attachment of the seat to the outside of the coat would 

"fundamentally change" the teachings of Tate. Id. at 32, Reply Br. 11-12. 

We are not persuaded by Appellant's arguments. "When a work is 

available in one field of endeavor, design incentives and other market forces 

8 
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can prompt variations of it, either in the same field or a different one. If a 

person of ordinary skill can implement a predictable variation, § 103 likely 

bars its patentability." KSR Int'! Co. v. Teleflex Inc., 550 U.S. 398, 417 

(2007). Relocating the seat to the outside of the garment is a predicable 

variation of Tate. Id. The fact that concealment of the seat is compromised 

does not obviate moving the seat to the outside of the garment due to the 

advantages of such a modification articulated by the Examiner. See 

Medichem, S.A. v. Rolabo, S.L., 437 F.3d 1157, 1165 (Fed. Cir. 2006) (a 

given course of action often has simultaneous advantages and 

disadvantages). 

We sustain the Examiner's rejection of claim 27 as unpatentable over 

Tate. 

Claims 31 and 3 6 

Appellant does not argue for the separate patentability of claims 31 

and 36 apart from arguments presented with respect to claim 27, which we 

have previously considered. We sustain the Examiner's rejection of 

claims 31and36 as unpatentable over Tate. See 37 C.F.R. § 41.37(c)(iv) 

(failure to separately argue claims). 

DECISION 

The decision of the Examiner to reject claims 30, 31, 48, 52, and 53 as 

lacking written description support under 35 U.S.C. § 112, first paragraph is 

reversed. 

The decision of the Examiner to reject claims 27, 31, and 36 as 

unpatentable over Tate is affirmed. 

The decision of the Examiner to reject claims 27, 29, 30, and 36 as 

anticipated by Richer is affirmed. 

9 
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The decision of the Examiner to reject claims 47, 48, 50, 51, and 52 as 

anticipated by Richer is reversed. 

No time period for taking any subsequent action in connection with 

this appeal may be extended under 37 C.F.R. § 1.136(a)(l )(iv). 

AFFIRMED-IN-PART 

10 


